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ORDERED that this motion ((104) by dcfendant 7'rustees of' the Freeholders and C'ommonalt!r orthe 
' I  o \ i  11 oI.15ast I [ampton and [his motion ( 0 0 5 )  by defendant ' 1 - o ~  n of I k t  Hanipton for siiiiiniary judgment 
x c  consoliclateii f i ~ r  the purposes of  this determination: and i t  is fiirther 

ORDERED that this motion (004) b j  defendant Trustees ofthe Freeholders and Commonalty ofthe 
1 o \ \ n  0 1  I a s t  tlamptoii for an  order pursuant to CPLR 32 13 granting sumiiiarj judgment dismissing the 
compl,iint I S  ilcrermined hcrein. and i t  is further 

ORDERED that this motion (005) bq' defendant Town of East Hanipton for an order pursuant to 
('1'1 R 32 12 gi-anting suiiimary judgment dismissing thc complaint is dctcrmined herein. 

Plaintiff's conimenced this action on September 2. 2009 to quiet title pursuant to RPAPL article 15, 
f o r  pcrniancii1 iri.junctioiis, and for a declaratory judgment concerning disputed beachfront land'. The 
propert!. consisting o f  approximately 4000 feet of the Atlantic Ocean beachfront in Amagansett. runs 
castcrl? l?om Napeague 1,ane to the westerly border of Napeague State Park and iuis southerly to the mean 
high uxter line of the Atlantic Ocean in the Town of East Haimpton. Plaintiffs claim ownership interest in 
the subject pi-opel-ty based on a deed dated March 15, 1882 (Benson deed) from the Trustees of the 
Freeholders and Commonalty of the Town of East Hampton (Trustees) to Arthur W. Benson conveying full 
l'ee title to appro xi mat el^^ 1 .OOO acres which included thc sihjcct property. Said deed contained the 
lOllo\i ing language: 

,\net 'ilso except and reserved to the inhabitants o f t h e  Town of East Hanipton the 
right to land fish boats and netts [sic] to spread the netts [sic] on the adjacent sands 
m d  cai-c Jbr the fish and material as has been customary heretofore on the South 
Shore of the Town lying Westerly of  these conveyed premises. 

I>clciid,int I ( > \ i n  ol'l-,ist IIampton ( I o ~ i n )  enacted Local I,an No 21 on September 24, 1991 which 
\ L J ~  coclitied a \  C'liapter 9 I of  the Toun Code to regulate beach areas within the boiuidaries of the Town. 
ILi\ccl o n  the clelinitions contained therein. the subject property is a rrustee beach, owned and managed by 
i l i ~  1 1  i~>tcch t \ C  I 11 Cocle 4 91 -3 ). Chnptei 91 duthot iLes the To\+ii to issue beach ~ e h i c l e  permits to 
I o\\ ti icsicientj liec of charge and to non-residents for a fee of$275 (non-resident permits evpire yearly on 

I kccmbci 3 1 ). A I I O \ \  ing the operation of \ ehicles on ocean beaches. iiicluding the subject property (tee 
I o\\ ti ode Q Q  0 1 - I ) .  0 1-5) It also contains regulations tor vehicular beach use ( w e  I own Code $ 9 1-5). 
\ o tah l>  he,ich \chicle\  die I-equired to maintain a distance ol'no lejs tlian 50 feet seaward oftlie beach grass 
I i t i~~ .  i f  po\5il?lc. mil m c  prohibited from operating o\w or upon an) dune. bluff' or iegetation Ow I own 
( o d e  \\ 01-5 I (  1 .  I I I .  121) 



P I a i i i ~ i f ~ ~  claim that prior to the enactment o f  Chapter 9 I ofthe ‘Io\\7n Code, net fisherman used the 
stibjcct beach ~ i r e a  and that i t  \+‘as not accessed by ireliicles and used b!, the public f‘or recreational purposes 
in  its ~ ~ i i i ~ c i i [  ~iatiirc a n d  intensit!.. 7’lie!, also claim that defendants Trustees and ‘Poivn grant to beach lrehicle 
~~crii i i t  holc1ci.s I-iyhts to tise the subject property t o  park and dri\.e their \di ic les  a n d  to congregate thereon 
diiritig ~~si i i i inicr  season“ daj.time hours resulting often in more than 200 \,chicles being parked at any one 
tiiiic IIJ nieiiibc.rs of‘ thc public wlio then erect tents. picnic, cool; lbod. let their dogs run free, and bathe i n  
the ocean \ \  atcrs \ \  i t l i ou t  anj’ lileguards. They argue that the \,ehicular use of’the beach area is dangerous 
:IS t hc  \ , c l i i L ~ l c h  oiien speed. placing plaintif and other pedestrians in danger; the Lrhicles are often driven 
or pirl~cct on the btxcli grass in cn\~ironmentally semitiire arcas \f.itliin and ad-jacent to the beach area thereby 
destnbiliriiig thc sand dunes that provide protection to plaintifis’ property against Liplalid flooding: and 
~iienibcrs ol‘die public Iiequently light bonfires and set off’ lireworks creating the risk of, or resulting in, 
bcach grass tires that endanger tlie upland property and houses including those owned by plaintiffs. 
Plaintiff’s also argue that such use constitutes a nuisance in tlie form o f l o ~ i d  truck and car motor noise and 
trnsh and  debris from members of the public and their animals polluting the beach, dunes, water and air, 
tliereb~ subs~antially aiid unreasonably interfering with plaintiffs’ quiet enjoyment of their homes and 
beaches. ‘l’lie~. fiirthcr argue that defendants, through their Town Code provisions and ”Beach Driving 
Ordinances,“ Iia\.e created a defacto parking lot and bathing beach on tlie sub-ject property and are allowing 
acti\.ities irnauthorized by- tlie E3enson deed. 

Plaintiffs allcgc that \.chicles access said beach area through ii natural gap in the dune of less than 
Len k e t  i n  \\ idth located at the eastern end ofMarine Boulevard. According to plaintiffs, on certain summer 
\ \  cel<c.nds. said access point has 600 or more entries and exits by vehicles. Plaintiffs also allege that the right 
10 usrl said acccss point \vas granted to the ‘Trustees by the predecessor in title to plaintiffDunes at Napeague 
l’ropert!. O\~.ners Association, Inc. (Dunes at Napeague) by a document entitled “Dune Associates 
I)eclaraLion ol’(’ovenants and Restrictions‘. (Covenants and Restrictions) dated June 26, 198 1 and filed in 
die Sui’foll< Count!’ Clerk’s Office on June 30, 198 1 ~ and by a document dated in 1996 between additional 
ckIi3iidants Irving C. Marcus and Harriet MXCLIS (Marcus) aiid the Trustees. The Covenants and Restrictions 
limitccl the iisc of‘ the access point to the use in existence in 1981 and prohibited lot owners like the 
Marcuses h n i  using lots on the map of Dunes at Napeague to access adjoining property. Plaintiffs argue 
tha t  the current use oftlie access point by public vehicles for recreational use of the beach is different f r o m  
a n d  substatiti:ill~~ greater and denser (particularly during piping plover scason), than the use by net fishermen 
in 1081, 

13) their first cause of’ action, plaintiffs seek a determination that plaintiffs and the additional 
d<I>~id;i~;ts.  c : < i ~ p t  ;idditioii:ll clef>ndaiits bfiii-c~is. arc the l a ~ ~ f i i l  o m  tiers ol-a p o r t i o i i  ofthe suhject heacli area 
a n d  21112 cstccl \ \ i t 1 1  absolute and unencuinbered title i n  f‘ee to said property subject to an easement for the 
hcncii~ of’ piaintifl’liobcrt 1 Iiggins and noli-party .ludith Iliggiiis. The second cause of action alleges that 
the rescr\,ation i n  the Renson deed does not inure to the benefit of current ’I’own inhabitants, has been 
tcrmin:itcd o r  is tcrminable by the fcc owner. and the ‘Trustees and To\vn  Iia\re no right or authority pursuant 
to said r t x n a t i o n  t o  issue beach \di ic le  permits or to grant an!ane permission to use the sub.ject property 
t o  dri\ c‘ and p;ii-k their \,chicles. The third cause ofaction sounds in trespass and plaintiffs seek a permanent 
iniiinctioii against the ‘I‘riistees and Town enjoining them and any persons acting under them, or pursuant 
to tlic‘ir aiithorit!.. li.oiii entering into o r  interfering \vitIi plaintif 

f 3 J .  their 1i)tirtIi. lilt11 and sisth causes ofaction. plaintif~s seek a cfeterniination of’the parties’ rights 
and ohliyations \\ i t h  respect to the access point to the beach area and a permanent iii,junctioii against the 



I rustces i i i i i l  I i i  liom using the access point i n  a nianner inconsistent \v- i th  the Marcus docunicnts. The 
eighth mi iiiiirh c;iiiscs of action allege that the Trustees and ‘ h 1 1  have created a pri\.ate and public 
i1iiisiiiic.e and plaintills seek a permancnt ii1,junction against the rl‘rustees and Town to abate tlie nuisances 
and  10 rckstraiii tlicm liom issuing beach \iehicle permits. I?,!’ thcii. tenth and eleventh causes of action. 
plaiiitil‘li seek ;I iieclarution that Chapter 91 o f  the ‘I‘oi\.n Code \iolates the I qual Protection Clause of the 
1.r~iir~ccnth Aint.iidment to the United States Constitution and Article 1 .  Section 1 1 ofthe New York State 
C’oiistitiilioii I > >  discriminating against plaintiffs i n  faisor of  bcachfiont oLvners in  othcr areas of the Town 
and \.‘sliiciilx beacli tisers and bears no rational relationship to any legitimate interest of tlie Trustees and 
the ‘1 o\\’ii. I’lic t \ \  ellth c;iiise of action alleges that the Trustees lia\.e breached their fiduciary duty to 
11 I ;i i I 1 t i 1’1 ‘s . 

I k l c n c i m ~ s  I I tistees and TOM n assert as afiirmati\ e deknses in their amended answers that 
p l ‘ i i i i t i l  I \ .  ,ictioii soiincling i n  in\ else condenination is time-barrecl by the three-year statute of liinitations 
o f  ( 1’1 K 3 14 (4) ‘lllii Idches 

I )i‘lknii:ints ‘l’rustees and To\im seek summary judgment dismissing the complaint based 011 the 
clefenses ol’staititc o f  limitations, laches and lack of ownership of the disputed beach area. They agree for 
the ptirposes ol’their motions that plaintiffs derive title through mesne conveyances from the Bensoii deed. 
‘l‘hel, assert that said title was never full fee title but was liniited by an exception for public use ofthe beach, 
that the Trustecs‘ rights to sell lands in  East Hampton, including tlie subject property, derive froni the 
llongan Patent. and that the Trustees hold the fee of the land and certain beaches granted by the Dongan 
Patent in public trust for use by the Town’s inhabitants. In addition. they assert that plaintiffs‘ claims sound 
i n  ini,erse conciemnation and are barred by the three-year statute of limitations of CPLR 2 14 (4) inasmuch 
as the pro ttkrecl proof reveals that follo\ving confrontations, residents were effectively ousted by vehicle 
dri\.ers from use o f  the beach, the beach became a de facto parking lot, and use o f  the beach was 
conspicuoiisl! of‘fknsi\,c and aggravating, all amounting to a de facto taking. They add that the action is 
barred I?! the equitable doctrine of laches inasmuch as these conditions have existed and have been observed. 
ki iu\ \  11 and thc sul3,ject ol’coinplaints to the Town or Trustees by plaintiffs for at least 13 years. 

It 1 5  \ \ e l l  settlccl that the party moving fbi siiiiiniary jiidgnient must make a prima facie showing of 
entitlement t o  1iidgiiient as a matter of law, offering sufficlcnt evidence in admissible form to demonstrate the 
,ibsencc ot an! material issiies of fact ( tee  Alvnrez v Piaospect Hosp.. 68 NY2d 320, 508 NYS2d 923 [ 19861: 
Zucherm(iti 1’ Cit~l qf New York, 49 NY2d  557. 427 NYS2d 595 [ 19801; Friends of Aninicrls, Inc. v 
455ocirifetlFirr M f k ,  Inc.. 46 NY2d 1065, 4 I6 NYS2d 790 119791) 7 he failure to make S L K ~  a p r i m  facie 
k l v \ \  iiig icqiiilc\ the deninl ofthe motion regardless ofthe sufficiencj ofthe opposing papers ( lee  Wi/tegrrrrl 
11 lrerc, J orh ~ ‘ / i i i ~ .  lWed. Ctr.. 64 NY2d 85 1 .  487 NYS2d 3 I 6  [1985]) “Once this shoming has been made, 
l i o \ ~ e \  el.  tlic huiclcn shi I t3  to the part! opposing the niotlon for suminnrj judgment to  produce evidentiarq 

of the ‘ictioii‘ ( 4hww: I !  Prmpect Hosp.. 68 NY2d at 324. 508  h Y C 2 d  92;. citlng to Zirchernznr? v Ci@of 
\ O I V  1 orh. 40 \ 

/ ? i O O l  111 ~ l d i l l l \ \ l h l C  1 0 1  111 5LlfficleIit t 0  C 5 t c i b l l b h  the e\lStclice Of I l l d t C l  Id] ISSLICS oftclct \%hlCh leqlllle d tllal 

?tl .it 5 6 2 .  427 NYS2cl 595) 

i )cfciiclants ‘1-rustees and ‘I’o\vn argiie that plaintif’fs‘ deeds lack anj’ indication ofo\vnership of’the 
I3cxIi ;mcI that each 0 1 ‘  the filed subdi\4sion maps expressly disclaim any titlc to  the beach. Plaintiffs 
contcnci t l i i i t  clctknclants conceded i n  their rcspoiiscs to plaintiffs‘ intctrogatories that they do not own the 
s ti I3.i ec t I x ~ i c  11 es . that el e fe ndan  t s cannot re 1 y on i n s c r i p t i o n s c o t i  t a i necl i n the s ~1 bd i \ is  i on ni ap s , and t 11 at 
clefcndnnts o1‘fi.r no title espert testimonj,. title abstracts o r  other title instruments demonstrating that the 
\ul?.jcct l?cach area is not  o\vned by plaintiffs. 



Initial I!. the C'ourt notes that the introduction of the .Ioui-nul of'thc Trustees for the years 1870 to 
I 507 \Libinittt.il herein indicates that "i\rtliiir W,  Bcnson bought all oftlie common land on Napeague below 
the liiglilands bet\\ ecn a strip of land left for a road eight rods \vide starting at the foot of highland on the 
h l o n t x u l ~  i ~ o ~ i c l  and 1-unning to the Ocean at right angle \\-it11 Montauk road and Montauk for $1.375." A 
I-C\  ic\\ o/ ' t l ie  1~rof'l'crcd deeds in the chains of title of each of the plaintiffs from the Benson deed omvard 
1.c~ cal.; I l i a [  tlic caid! ileeds granted title that extended southward to  the high \iater mark of the Atlantic 
()ccan. I l o \ \ c \  el.. the li)Ilo\aing language describing tlie inclusion ofbeach area \vhich appeared in the dccds 
it1 al)l'i.";iiii'iteI! the earl! 1900's: "TOGETHER \\.it11 all the right. title and interest of'the parties ofthe first 
part i i i  and l o  the beach lJ,iiig betwen the foot of the beach banks and the mean high water line of'tlie 
; i t lmtic 0ce:in. bet\\ecn lines drawn in continuation of the easterly and westerly lines above described." 
clisappearecl tiom s~ibsecliient deeds by approximately the late 1960's. 

'l'hc subdi\ ision niap of Seaview at Aniagaiisett appro\wl bj, the Town in 1 967 indicates the southern 
houncixics of'tlie lots closest to tlie Atlantic Ocean to be the -Foot of Beach Banks." The subdivision map 
of'  Dunes at  Napeague approved by the Town in 198 1 indicates that the southern map limit line follows the 
"l:dge of Heach Grass" aiid that "The Developer does not purport to hold or to convey title to lands south 
of 'map limit line." The subdi\+sion map of Mitchell Dunes (The Tides) approved by the Town in 1982 
indicates the southern boundary to be beach grass. The subdivision map of Whaler's Cove at East Hampton 
appro\/ed b!. the Ton:n i n  1985 indicates the southernmost boundary to be north of tlie "Approx Line of 
Hcucli Grass" :ind that "The Developer does not purport to hold or to convey title to lands south of Beach 
G r a s s  12ine." The subdivision map of Ocean Estates approved by the Town in 1981 indicates the 
southernmost map limit line to be slightly north of the "Line of Beach Grass" with the qualification that 

he Ile\~cloper does not purport to hold or to conl'ey title to lands south ofthe map limit line." In addition, 
the deed to plaintiff Marc Helie clearly indicates that his propert!' boundary is "to the approximate edge of 
beach grass along the Atlantic Ocean." 

Plaintiif' Robert Cristof-aro testified at his deposition that he is treasurer of the Dunes at Napeague 
I'ropert! O\i-ners Association and is the owner of'Lot 14 on the map of Dunes at Napeague. Plaintiff Robert 
( 'oopei-nimi testified at his deposition that he is an officer of The Tides Homeowners Association and that 
lie o\ \  n s  a lo t  ciepictcd on the subcli\,ision map of Mitchell 1)Lunes ('I'he Tides). At his deposition, plaintiff 
'\lai.c lclie testified tha t  tic is an officer ofthe Whalers Lane JIomeowners Association. that he owns a lot 
on t hc  map 01' h'haler ' s  Cove. and that additional defendant David Stuart Tyson is his adjacent neighbor. 
I'lainti 1'1'Robert I liggins testilicd at his deposition that he owns 32 Marine Boulevard. which i s  ininiediately 
\ \es t  0 1 '  The Sea\rie\\. subdivision but is not located within a subdivision, and that he does not claim any 
o?\.nersIiip in?cres! i n  the bench area s e a n x d  of  the dune on the i2tlantic Occan othcr than an cascnicnt of 
ti\ e iket for \\aliiing to the mister. 

1 he coiiti'nts 0 1  the p i  offi-red deed5 as supportcd b) the notations on the submitted subdi\ision maps 
IC' \  cLtl tli'it pl'iintills do not o\\n fee title to  the beach area Ijing between the southern edge or line ofbeach 
p c i \ s  ( f o o t  of the be'ich hanh5)  to the mean high \later line of the Atlantlc Ocean Said determination 
i c ~ n i p ~ i  ts \\ it11 tlic holding o1'Machlowe v Trustee7 of Freelrolders and Commor~nli(~. of Tow11 of Emf 
f f f / i ? i p t o i i .  I 10 \ D > d  c)64. 973 NYS2d 569 (2d Dept 2011]("plalntiffs hold title to tlie disputed lands north 
0 1  .in Linibulcitor! line defined bl  the location of'the akemge soutlicrl~ line of beach glass on the beach or  
the I t l ~ i n t i c  Oce,in"J. /I i k i i r c ~ t l  22 NY3d 861. 982 NYS2d 443 [2014]). Notably. the color photogiaphs 
\iibiiiittecl I?! p l L i i n t i f l j  '1s dcpicting the disputed beach area and coiiclltlonc shom that the area used b j  the 
piibl IC  i>nci ociches on the southern edge of beach g r a s ~  and continues south to the ocean's edge Based on 



the hregoiiig. dehiclants Trustees and rl.o\\ i i  are granted siimnixq _ j  ~idgment dismissing the first cause of 
aclion to cltiict t i t l i .  to the disputed beach area as to  the plaintil’fs. As fbr tlie third cause of action for 
ti-espass. to the extent that plaintiff‘s’ claims in\rol\,c the beach area lying south of the southern edge or line 
01’ l ~ u c l i  gr:i<j ( Ii)ot of‘ tlie beach banks). defkndants ‘l’rustees anti T o n ~ i  are granted summary judgment 
disniissing said claiins. Plaintill’s‘ other causes ofaction sur\.i\,e to the extent that they relate to interference 
b! the Ixiblic‘.; LISC ofthc sub,ject beach area in plaintiffs’ right to use and eii,joy their o\wi properties located 
aii,j;iccnt to said beach area and to the endangerment of their properties. health. safety and comfort (,see 
Krlr(ir i1Qii(ikprr Ri(1ye Cotj‘Club, f i ic . .  I 18 AD3cl 833- 988 NYS2d 63-3 (3d Dept 20 141: Agoglin v Beiieppr, 
s4 :j[)?iI 1072. 024 iYJ’S3d 428 (3d Dept 301 1 I ) .  

I J o \ ~ c \  ci. the clecds of’ additional defendants I>a\,id Stuart 7‘) son, Stephanie Bitterman and .June 
\ Ier~oi i  c\prei\l> indicate that their properties evtend south to the mean high \\Liter marh of the Atlantic 
( ) c e m  I licreli)~ e,  defendants Trustees and Town are denied suminaryjudgment dismissing the first cause 
ol’actioii to quiet title t o  the disputed beach area a s  to said additional defendants. 

With respect to the additional defendants .Jay €1. Baker and Patty C. Baker, their deed grants title 
”South 1 1 ciegi~es 00 minutes 00 seconds East along last mentioned land 321 feet more or less to a point 
on the shorc linc of  tlie Atlantic Ocean; Thence in a westerly direction along the shore line of the Atlantic 
Ocean. as  of 91 14/93. 200 feet more or less to a point on the easterly boundary line of  Map of Seaview at 
4niagansett filed N o \ ~ n i b e r  3rd. 1967 as Map No. 498;” Also. the deed by which additional defendants 
I>a \ i c l  R o s s  and G r x c  Ross claim title indicates “Beginning at a point approximately 2000 feet east of the 
Ixterl!. _junction of’ Montauk Highway and Napeague Lane and running Southerly aloiig the property 
tbriiierlj, n t‘Robert Iiiirmier approximately [illegible] feet to tlie beach ofthe Atlantic Ocean; thence easterly 
nlong the beach of‘the Atlantic Ocean 200 feet to the property of Tyson;” As to said additional defendants. 
the Co~irt  cannot ascertain from the metes and bounds descriptions contained in their deeds whether their 
popcrt>. inclucles the disputed beach area. Therefore, defendants Trustees and Town are denied summary 
,jiidgmcnt clismissing the first cause of action to quiet title to the disputed beach area as to said additional 
de fi.ncl an  t s , 



I licl C o t i t  I J s o  notes t i  0111 its re\ iew ofthe subniitted deed5 that they contained the follobiing ge11erd 
q p i i i  I c n m c c  ci,iusc conccriiing ca5ements ol'the inhabitants of the 7 own o1'East I Iampton 

SI ~fLIF('T to an! m c l  all rights and easenieiits of'tlie inhabitants of the  T o ~ n  of East 
I l i tn ipton ( i f  any such the!, have) to land fish. boats and ncts. to spread nets on the 
said xijoining the Atlantic Ocean and care for  fish and material a s  customary on the 
SOLltil Shore. 

5,iid c,iicmcnt ,q~piirtenant and passed to all subsequent purchasers of  tlie dominant estate t l ~ r o ~ ~ g h  the 
gciici '11 ,ippurten,iiicc clauses until approuimately the late 1960's hen tlie clause disappeared f'roni tlie cleeds 
( \ C J C ~  Striiud 1 1  Brircliiichi. 200 AD2d 735. 606 NYS2d 913 [2cl Dcpt 19941). ..Once created, the easement 
\\ otild contintie 10 p i s  M it11 the dominant estate iinless i t  mas extinguished by abandonment, conveyance. 
condemn'ition or 'id\ erse possession" (Grrbig vZirmpatio. 7 NY2d 327. 330, 197 NYS2d 161 [ 19601, Will 
1' Ctrtr.s. 8') YY2d 778. 784. 658 NYS2d 900 [ 19971). Oivners of the servient estate are bound by 
consll ticti\ e 0 1  i n q ~ i i r y  notice of easements uhich appear i n  deeds or other instruments of' conveyance in 
thcir propert! ' 5  diiect chain of title (see Witter v Triggcirt, 78 NY2d 234, 239. 573 NYS2d 146 [1991]; 
Corrrrritio 1 1  B j ~ r i i e ~ .  43 AD3d 42 1,323, 841 NYS2d 122 [2d Dept 20071: Frrrrell v Sitrivas, 22 AD3d 5 18, 
5 1 wx 803 WYSW 659 [2d ricpt 20051) 

. I s  thc bi.ach area south ofthe southern edge or line ofbeach grass (foot ofthe beach banks) was not 
con\,c.! cd to plaintiffs' predecessors in title, their properties are not burdened by the subject easement. 
i lo\\ c\,cr. the properties of the additional defendants may continue to be burdened by said easement. The 
nature and extent ol'iise of  an easement may be enlarged or changed (.we Tcimbiiro v Miivplzy, 72 Misc 2d 
130..339 Nk7S2ct 693 1 Sup Ct, Cayuga County 19701, qjU40 AD2d 947.340 NYS2d 881 [4th Dept 19721). 
Vc\  crtheless. the sul?ject easement may not be enlarged to include uses completely foreign to the grant. such 

itional purposes. including picnicking, sunbathing, boating and bathing (see H. H. Apartments, lulc. 

1 1  BetrclicliffRerrltr, Corp.. 8 AD2d 966, 190 NYS2d 861 [2d Dept 19591: u@8 NY2d 760,201 NYS2d 777 
1 1960 I ) .  Notabl).. this Court determined by order dated October1 3, 201 1 (Tanenbaum, J.) in tlie related 
action tipo~i consideration of plaintift's motion for partial summary judgment that the affidavit of an East 
f lanipton resident \ v h o  had resided therein since 191 5 and who claimed that the recreational use ofthe beach 
1, the public hac1 been continuous sincc the 1920's raised substantial issues of. fact as to whether a 
prcscripti\zc easement of the inhabitants of  the Town of East Hanipton currently exists (.we Wriszherger v 
Hris(1rst7~~. I 14 A I X d  73 1 .  979 NYS2d 8 5  1 [2d Ilept 201 41 ("To acquire a prescriptive easement, a party 
must cstahlish b!. clear and convincing evidence that the use ofthe property w a s  hostile, open and notorious. 
Liiici <oiitiIlti<jti:> <lilci ~iili1~t~rt-t1ptc11 fbr the prescripti\.s period of' 10 >'cars''j). Based 011 the fbreyoing. issucs 
01. Ihct reniain concciming the nature of  the eascment. if any .  on the disputed beach area. 

2101 eo\ c1. thc doctt  inc of laches 11'1s no appllcatlon \\hen plalntlf-fs allege d contlntllng \vrong as the] 
d o  Iicic~n \\ it11 I ix\pect to the ongoing use of'the subject bench ai-e'i bq nieiiibei-s of the public with "beach 
\chicle pe t in i t \ .  O C Y J  C'crprir~o v Villrrgeofliiitgy P o i n t , _ _ N L ' ? c I ~ .  2014 NY Slip 0 ~ 0 4 2 2 8  (2014J) 
\ i n i l l , i t  I!. p l a i n t i t l 5 '  cl'iims oI'priv,ite and public nuisance, based on a continuing nuisance are timely ( see  
nlooitiitigclrrlrt, Iiic. vNew York Ci@ TrcrttsitAutlr.. 13 NY3d 6 1 .  886 NYS2d 663 12009): Pilrrticli v Toivtt 
of Vew R(r1tiniore. 100 A D l d  1248. 954 NYS2d 663 (3d I k p t  201 2 I. Agoglicr 1 1  Beiirpr, \ U ~ I Y I ;  Brrrcli 1' 

Trirttrrt of Frc~rliolcler~ cruel  Comniottciltj~ of Town of Sorrtltcrnlptort. 47 AD3d 654. 849 NYS2d 622 [2d 
Ilcpt 2008 1 ) .  'I\ c p1,iintif'ls' claims based on continuing 1 iolations o f  their equal protection rights ( \ee  
.Yi inini i f  of  POIIIOIIII ,  Ltd. 1' Villngr of Potnoticr. 72 AD3d 797. 898 YYS2d 650 [2d Dept 20 101) Thercl'ore. 
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